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But that indulgence beyond the time fixed was contemplated 
when the note was given, is manifest from the fact that it was 
made payable with interest. In a legal point of view this would 
be immaterial, but it has a bearing on the equities, and it shows 
that the creditors received or bargained for a consideration for the 
very indulgence which was granted, and which ended in the insol- 
vency of Place. When they thus bargain for an advantage which 
the sureties are not to share with them, it is neither right nor law- 
ful for them to turn over to the sureties all the risks. This is the 
legal view of such a transaction ; and in most cases it works sub- 
stantial justice. 

The judgment must be reversed with costs, and a new trial 
ordered. 



Supreme Court of Indiana, March 1877. 
JAMES STANLEY v. SUTHERLAND & KEARNS, Adm'rs. 

A court of bankruptcy has no authority to order the sale of property alleged to 
belong to a bankrupt, where it is in possession of another person claiming to be the 
owner. 

Section 5063 of the Revised Bankrupt Act relating to the sale of disputed pro- 
perty and holding the proceeds to abide the result of the determination of title, 
does not extend to cases where another person is in possession under claim of title. 

In cases to which that section does extend there must be notice to the claimant, 
and without it the proceeding would be void as to him. 

Property in the possession of A. under claim of title was seized by the sheriff 
under an execution from a state cpnrt as the property of B. A petition in bank- 
ruptcy was then filed against B. and subsequently an order was made by the Bank- 
ruptcy Court on the sheriff to deliver the property to B.'s assignee, which he did. 
An action against the sheriff for trespass in taking the goods from him was 
brought by A. after the petition in bankruptcy had been filed against B., but be- 
fore the order to the sheriff to deliver the goods to the assignee. Held, that the 
delivery of the goods to the assignee under the order of the Bankruptcy Court was 
no defence to the sheriff in such action. 

In such an action it appeared that plaintiff's title was by purchase from the bank- 
rupt with some knowledge of his affairs : Held, that the question was not whether 
the title of plaintiff was invalid under the Bankrupt Act, but whether it was good 
or not under the state law. Neither the assignee nor any one entitled to question 
the validity of the sale under the Bankrupt Act being party to the action, the 
Bankrupt Act had no application whatever. 

From Cass Circuit Court. This was an action by George C. 
Sutherland against the appellant, Stanley, to recover a stock of 
goods or the value thereof, a schedule of which was set out, alleged to 
belong to the plaintiff and to have been in his possession, and to have 
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been wrongfully and unlawfully taken from the plaintiff by the de- 
fendant, and converted to his own use. Issue, trial by jury, 
verdict and judgment for the plaintiff. 

M. Winfield and 8. T. McOonnell, for appellant. 

D. P. Baldwin and D. B. McOonnell, for appellees. 

The opinion of the court was delivered by 
Worden, C. J. — The appellant has assigned the following sup- 
posed errors : — 

1. The court erred in overruling the demurrer to the complaint. 

2. The court erred in overruling the demurrer to the fifth para- 
graph of reply. 

3. The court erred in overruling the motion for a new trial. 

4. The court erred in rendering final judgment for the appellee. 
We do not discover any objection to the complaint, and as none 

is pointed out in the brief of counsel for the appellant we assume 
there is none. 

We take the following statement of the other pleadings involved 
from the brief of counsel for the appellant : — 

" The first paragraph of the supplemental answer is in the nature 
of a plea in abatement verified. It alleges that the defendant 
seized the goods as sheriff on a writ of attachment issued against 
the property of William Sutherland ; that Sutherland was subse- 
quently adjudicated a bankrupt on the petition of his creditors ; 
an assignee was appointed, who obtained an order from the Bank- 
rupt Court on him for the delivery of the goods ; and on demand 
of the assiguee, and in obedience to the order of the Bankrupt 
Court, he surrendered the goods to him, who still holds them, sub- 
ject to the claims of the plaintiff, which he is ordered to and may 
assert in that court, and he asked that this suit abate until then. 

"A demurrer was overruled to this plea, and George replies that 
he was not a bankrupt ; that he purchased the goods in good faith 
from the bankrupt without reasonable cause to believe him insol- 
vent ; that the conveyance to him was a preference of an honest 
debt, and such a preference as was lawful under the laws of the 
state ; that he was no party to the bankrupt proceedings and had 
no notice thereof. A demurrer was overruled to this reply and 
exceptions taken. 

" The ruling on the demurrer to the reply was in effect a sustaining 
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a demurrer to the plea in abatement, and holding it simply a plea 
in bar. This demurrer ought to have been sustained ; and if the 
facts contained in the plea of abatement were proven, the suit 
ought to have abated. The facts alleged in the reply would not 
evade that issue." 

It may be proper here to state some dates not appearing in the 
foregoing statement of the pleadings. 

The writ of attachment against William Sutherland was issued 
on or about May 1st 1870, on which the goods were seized by the 
defendant. 

On May 7th 1870 the petition in bankruptcy against William 
Sutherland was filed. 

On May 10th 1870 this action was commenced. 

On June 3d 1870 William Sutherland was adjudged a bank- 
rupt. 

On March 14th 1871 the assignee was appointed, and on April 
26th 1871 the order for the delivery of the goods by the defend- 
ant to the assignee was made. 

We are of opinion that the answer sets up no legitimate mat- 
ter, either in abatement or in bar of the action, and therefore that 
the court committed no error in overruling the demurrer to the 
reply. The reply was good enough for the answer. 

The answer goes upon the theory that as the defendant, as sher- 
iff, seized the goods as the property of William Sutherland at the 
suit of attaching creditors, and as William Sutherland was after- 
wards adjudged a bankrupt ; and as the Court of Bankruptcy had 
afterwards made an order for the delivery of the goods by the 
defendant to the assignee, which had been done in pursuance of 
the order, this suit ought to abate, and the plaintiff should prose- 
cute his claim to the property in the Court of Bankruptcy. 

We do not concur in this view of the question. 

The plaintiff, when this action was commenced, had, according 
to the allegations of the complaint, a complete and perfect right 
of action against the defendant, for taking and carrying away his 
goods. The fact that the defendant seized the goods as the pro- 
perty of William Sutherland under process against the latter, 
cannot change the aspect of the question. If the property belonged 
to the plaintiff as alleged in the complaint, the defendant can no 
more justify the trespass than if he had seized the property without 
color of authority. 



STANLEY v. SUTHERLAND & KEARNS. 301 

As has been said, at tbe time the action was commenced the 
plaintiff had a complete and perfect right of action against the 
defendant; and he had a right to prosecute it in the court where 
he commenced it. 

At that time too, it may be observed, though it is perhaps im- 
material, the defendant had still the possession of the property. 

Subsequently, however, under an order of the Court of Bank- 
ruptcy, the defendant delivered the property to the assignee 
of William Sutherland, a bankrupt. This was done under pro- 
ceedings in bankruptcy to which the plaintiff was in no way a 
party. We are unable to see how this fact can have the effect of 
abating the plaintiffs action, or of compelling him to lose the pro- 
perty or pursue it into the Court of Bankruptcy. We think he had 
a right to prosecute his action to final judgment in the court 
where he commenced it. The case is, in principle, much like that 
of Peek v. Jenness, 7 How. 112. There Jenness, Gage & Co., 
brought an action against Peck & Bellows, in one of the New 
Hampshire state courts, and issued an attachment by which they 
acquired a lien on property attached, and a right to make their 
debt out of it. Pending the action Peck & Bellows became bank- 
rupt, and one Howland was appointed their assignee, who appeared 
to the action, pleaded the bankruptcy, and alleged an order of the 
Bankruptcy Court for the delivery of the attached property by the 
sheriff to him. But the court, notwithstanding this order of the 
Bankruptcy Court, gave judgment for the plaintiffs, to be levied of 
the property attached. This judgment was affirmed by the Supe- 
rior Court of Judicature of New Hampshire, whose decision was 
affirmed by the Supreme Court of the United States. 

Counsel for the appellant has called our attention to the case of 
Markson v. Haney, 47 Ind. 31. But that case is not in point 
here. That case decides, in substance, that where a District Court 
of the United States has first acquired jurisdiction over a bank- 
rupt, that jurisdiction is plenary and exclusive over the property 
of the bankrupt, so long as the proceedings in bankruptcy are pend- 
ing. To make that case applicable Ave should be compelled to 
assume the very point in dispute, that is, that the property attached 
was the property of the bankrupt. The plaintiff, in his complaint, 
alleges that the property was his, and he had a right to have that 
question tried in the court where he brought his action. 
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The order for the delivery of the goods by the defendant to the 
assignee, as exhibited in the answer, is as follows : — 

" Comes now W. A. Bradshaw, assignee herein, and files his 
petition duly verified, setting forth that of the assets of said estate 
is a certain stock of goods, wares and merchandise, of the value 
of $3000, which were seized under attachment against the bank- 
rupt about the 7th of May 1870, by the sheriff of Cass county, in 
said district, and are now in boxes at Logansport in said county, 
and suffering loss in its present state; that one George C. 
Sutherland, a son of the bankrupt, makes claim to said goods by 
virtue of a pretended conveyance from his father of April 28th 
1870, and he prays that said goods be removed to Indianapolis 
and sold, and the fund held instead of the goods, to answer such 
claim as the said George may establish ; and it is thereupon 
ordered that said assignee do remove said goods to the city of 
Indianapolis forthwith, and sell the same promptly at auction for 
cash, discharged of liens, holding the proceeds instead of the goods 
to answer to such claim as may be established against them, first 
giving notice of the time and place and terms of sale by advertis- 
ing the same in the 'Daily Indianapolis Journal' and a paper of 
general circulation printed at Logansport aforesaid." 

Section 5063 of the Bankrupt Act (R. S. IT. S. 983) provides 
that " whenever it appears to the satisfaction of the court that the 
title to any portion of an estate, real or personal, which has come 
into the possession of the assignee, or which is claimed by him, is 
in dispute, the court may, upon the petition of the assignee and 
after such notice to claimant, his agent or attorney, as the court 
shall deem reasonable, order it to be sold under the direction of 
the assignee, who shall hold the funds received in place of the 
estate disposed of; and the proceeds of the sale shall be considered 
the measure of the value of the property in any suit or controversy 
between the parties in any court. But this provision shall not 
prevent the recovery of the property from the possession of the 
assignee by any proper action commenced at any time before the 
court orders the sale." 

A construction was given to this section of the Bankrupt Act 
in the case of Knight v. Cheney, 5 Bank. Reg. 305. In that case 
the assignee of one Hunt claimed a stock of merchandise in the 
possession of a certain firm doing business in the city of Provi- 
dence, who refused to deliver the same to the assignee, claiming 
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the goods by purchase from the bankrupt, and the assignee filed 
his petition in the District Court, praying that a citation might issue 
against the firm, and to the members composing it, requiring them 
to show cause why the sale and transfer of the property should not 
be adjudged void. The parties respondent to the proceeding 
moved to dismiss the petition of the assignee, but the motion was 
overruled and they were required to answer the allegations of the 
petition. 

On revising this decision in the Circuit Court, the judgment of 
the District Court was reversed. Judge Clifford, in delivering 
the opinion of the court, said: "Perishable estate of the debtor 
may be sold by order of the District Court under the direction of 
the messenger or assignee, the fund received to be held in place 
of the estate sold, and the provision is made in case the estate of 
the debtor is liable to deterioration in value. Corresponding pro- 
vision is also made in respect to the estate of the debtor which has 
come into the possession of the assignee, or which is claimed by 
him, where it appears to the satisfaction of the court that the 
title to the same is in dispute, and the enactment is that " the 
court may, upon the petition of the assignee," after reasonable 
notice to the claimant, his agent or attorney, " order it to be 
sold under the direction of the assignee, the funds to be held in 
place of the estate," as in the case of the sale of perishable pro- 
perty. 

" Discretionary power, it must be conceded, exists in the District 
Court to order a sale of the estate of the debtor, where it appears 
that his title i3 in dispute, if it also appears that the debtor Was. in 
possession of the estate at the time he was adjudged bankrupt, and 
that the estate was duly transferred to the assignee, and that it 
remained in his possession at the time the sale was ordered. Grant 
that the power of sale under that section extends to such a case 
as that supposed, still the concession does not sustain the decision 
of the District Court under revision, as the estate in this case was 
never transferred to the assignee, and was not in his possession at 
the time the order of sale was passed. On the contrary, it was in 
the actual possession of the respondent firm, claiming absolute 
title to and dominion over the same as their own property. Re- 
sponsive to that suggestion, the proposition of the assignee is that 
the estate in question is claimed by him as such assignee, and that 
the power of sale extends to any portion of an estate to which the 
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title is in dispute where the same is claimed by the assignee, as in 
this case. Taken literally, the phrase " or which is claimed by him," 
would perhaps appear to afford some support to the theory of the as- 
signee, but it is impossible to adopt that view, as it would authorize 
the district judge, in the settlement of the estate of the bankrupt, 
however small, to order the sale of the estate, if claimed by the 
assignee, of every inhabitant of his judicial district, and to direct 
the assignee to hold the funds received from the sales in place of 
the estates sold, and to compel the owners in possession of the 
same to appear in court and vindicate their titles, and to accept, 
if successful, the proceeds of the sale as the value of their property. 
Adopt that theory, and the constitution which was ordained to 
establish justice becomes a mockery, as any man may be deprived 
of his property ^7ithout due process of law, and no man, where the 
title to property is concerned, is entitled to a trial by jury, unless 
he commences his action before the court orders the sale. Such a 
theory, as applied to the facts of this case, is not only repugnant 
to the constitution, but also to many other provisions of the Bank- 
rupt Act, and especially to the third clause of the second section 
of the act, which contemplates that such controversies shall be 
prosecuted by an action at law, or a suit in equity, and gives con- 
current jurisdiction to the Circuit and District Courts to hear and 
determine the same as provided in the Judiciary Act. ******* 
Viewed in any light, the court is. of the opinion that the District 
Court does not possess the power under that provision to order in a 
summary way the sale of an estate, real or personal, although the 
same is claimed by the assignee, even though the title to the same 
is in dispute, if it also appears that the estate in question is in the 
actual possession of a third person, holding the same as owner, and 
claiming absolute title to and dominion over the same as his own 
property, whether derived from the debtor before he was adjudged 
bankrupt or from some other former owner." 

Whether or not the defendant's alleged wrongful seizure of the 
goods under the attachment was such a deprivation of the plaintiffs 
possession as would, under the decision we have so largely quoted 
from, authorize the order of sale, we need not determine. 

It is very clear that under the section of the Bankrupt Law set 
out, the claimant of the property is entitled to notice of any in- 
tended application for such order, by the assignee. The case of 
Knight v. Cheney, supra, assumes that such notice is necessary. 
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See also Markson v. Ilaney, 1 Dillon 497, 510. The order of 
sale in this case does not purport to have been made upon notice 
to the plaintiff, though it recites that he claims the property. If 
a notice might be presumed, still it might be controverted ; and 
the reply does controvert it, for it alleges that the plaintiff was 
no party to the proceedings and had no notice of them. If the 
answer might possibly be held good, as setting up this order of sale, 
the reply is good, for it shows that the order was a nullity so far 
as the plaintiff was concerned, for the want of notice to him. 

We pass now to the questions arising on the motion for a new 
trial. We make these extracts from the brief of counsel for the ap- 
pellant, as containing a statement of the positions assumed by them. 
" The 9th, 10th and 11th causes for a new trial involve the 
same questions and may be considered together. The 9th cause 
relates to evidence and the 10th and 11th causes to the instruc- 
tions asked by the plaintiff and given by the court, and the in- 
structions asked by the defendant and refused by the court. 
Concerning the evidence objected to, the court, over the objection 
of the defendant, allowed the plaintiff to prove by several witnesses 
the general signification of the word ' insolvency,' as understood 
among business men in the city of Logansport. Can there be any 
doubt that this was an error ? Is the word 'insolvency,' as used 
in the Bankrupt Act of 1867, a legal term to be construed by the 
courts, or does it depend for its signification upon the varied opin- 
ions of men of different localities ? Has it one meaning in one 
place and another meaning in another place ? Are traders in New 
York, Cincinnati and Indianapolis, selling merchandise to a trader 
in Logansport, to be affected by the local signification of the word 
at Logansport ? We think not. The word used in the act is for 
the courts to construe. There can be but one construction as 
applied to any kind of business, no matter where carried on. 

" The 7th instruction asked for by the defendant was the law 
{Loop v. Martin, 13 Wall. 40; Buchannan v. Smith, 16 Id. 278), 
and ought to have been given. The 7th, 9th, 10th, 11th and 12th 
instructions asked for by the plaintiff and given by the court, were 
clearly in conflict with those decisions and ought not to have been 
given. We desire to call special attention to the 11th instruction 
of the plaintiff. In substance the jury are instructed that although 
George knew his father was embarrassed, yet supposed he had suf- 
Vol. XXV 39 
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ficient property to pay Lis debts, he would not have reasonable 
cause to believe him insolvent. This instruction is squarely in 
conflict with the decisions of the Supreme Court (IT. S.). Tested 
by those decisions the condition in which the instruction assumes 
George knew his father to be, made him insolvent within the mean- 
ing of the Bankrupt Law. This made George liable to its provi- 
sions and invalidated his title to this property." 

It is thus seen that the objections so far made to the proceed- 
ings below are based upon the theory that the action was governed 
by the Bankrupt Law; in other words, that if the sale of the goods 
by "William Sutherland to the plaintiff was in violation of the 
Bankrupt Law, the sale was void, and the plaintiff could not recover. 
We are of a different opinion. "We think the Bankrupt Law had 
nothing to do with the question in issue. The assignee of the 
bankrupt was not a party to the proceeding, nor was any one 
"before the court who was entitled to question the validity of the 
transfer under the Bankrupt Law. Even an assignee could not go 
into a state court to set aside a conveyance made by the bankrupt 
in violation of the Bankrupt Act: Marhson v. Haney, 47 Ind. 
31-37, and authorities there cited. A sale of goods may bo made 
in violation of the Bankrupt Law, and yet be entirely good under 
the law of the state. The defendant in this action was not in a 
condition that authorized him to question the validity of the sale 
under the Bankrupt Law. The controversy here is substantially 
between the plaintiff and the attaching creditors of William Suther- 
land. If the property was transferred by William Sutherland to 
the plaintiff in violation of the Bankrupt Law, that furnished no 
ground on which any part of the creditors of William Sutherland 
could attach it ; on the contrary, it was a conclusive reason why 
they should not. Such attachment would defeat the end of the 
Bankrupt Law, which is the distribution of the assets among all the 
creditors, while the attachment would secure the assets to the attach- 
ing creditors and such others as might file their claims under it. 

If property can be attached by creditors in a state court, because 
it has been transferred by the debtor in violation of the Bankrupt 
Law, then the Bankrupt Law may be administered in a state court 
under the form of proceedings in attachment. 

If the creditors of William desired to avail themselves of any 
act of bankruptcy committed by him, they had a remedy by pro- 
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per proceedings against him in bankruptcy, but they had no right 
on that ground to attach his property in a state court. 

Our statute provides that "all conveyances or assignments of any 
estate in lands or of goods," &c, " made or suffered with intent 
to hinder, delay or defraud creditors," &c, "shall be void as to 
the person sought to be defrauded. The provisions of this act shall 
not be construed to affect the title of a purchaser for a valuable 
consideration, unless it shall appear that such purchaser had pre- 
vious notice of the fraudulent intent of his immediate grantor or 
assignor, or of the fraud rendering void the title of such grantor 
or assignor :" 1 R. S. 1876, sects. 17-20. 

The attaching creditors and the defendant had a right to show 
that William Sutherland sold the goods to the plaintiff in violation 
of the statute above set out, for in such case they had a right to 
seize them on the attachment in the hands of the plaintiff. But 
they had no right to show that the sale was made in violation of 
the Bankrupt Law, for that would not authorize such seizure. 

Judgment affirmed. 
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supreme court of the united states. 1 

english courts of law and equity. 2 

supreme court of errors of connecticut. 3 

supreme court of illinois. 4 

supreme judicial court of maine. 5 

Action. 

Party to. — If one wishes to intervene and become a party to a suit in 
which he is interested he must not only petition the court to that effect, 
but his petition must be granted ; and while it is not necessary for him 
to show that he has actually been admitted by an express order entered 
upon the record, he must at least make it appear that he has acted or 
has been treated as a party: Ex parte Cutting et al, S. C. U. S., Oct 
Term 1876. ' 

Where a person has filed a petition to be allowed to intervene and be- 
come party to an action, but he does not show that his petition has been 

1 Prepared expressly for the American Law Register, from the original opinions 
filed daring Oct. Term 1876. The cases will probably be reported in 3 or 4 Otto. 

2 Selected from the last numbers of the Law Reports. 

3 From John Hooker, Esq., Reporter ; to appear in i$ Conn. Reports. 

4 From Hon. N. L. Freeman, Reporter ; to appear in 79 Illinois Reports. 

5 From J. D. Pulsifer, Esq., Reporter ; to appear in 66 Maine Reports. 



